INTRODUCTION
United States climate policy is paralyzed by domestic politics and a culture of over-consumption. China, despite scientific evidence that its emissions alone could lead to catastrophic climate events, employs a climate policy arguably based on a cold (though perhaps correct) reality in which the climate crisis is inevitable and only the economically strong will survive. Thus, this Essay has a simple thesis: to date, both the United States and Chinese governments have failed to show leadership in responding to the climate crisis, and without such leadership the countries' continued paths will make the potential crisis a reality.
During the 2009-2010 academic year, I was a J. William Fulbright Scholar, teaching at Sun Yat-sen University (also known as Zhongshan University) in Guangzhou, China. Guangzhou sits as the capital of Guangdong province in south China, a global manufacturing power in the Pearl River Delta, near the boomtown of Shenzhen, and two hours north of Hong Kong by train. While there, I taught courses on the U.S. legal system and environmental law to Chinese undergraduate and graduate students. I was fortunate enough to give numerous lectures, participate in roundtables with Chinese faculty and officials, have discussions with American academics in China, and build relationships with U.S. government officials. Nearly all these experiences involved, some exclusively, discussion of climate change and the political roles and responsibilities of the United States and China, the two largest emitters of greenhouses gases in the world.
While I was in China, this quote appeared in the China Daily, China's English language newspaper: "China 'could not and should not' set an upper limit on greenhouse gas emissions at the current phase, said Su Wei, the chief negotiator of China for climate change talks . . . ." Similar views were expressed by Chinese academics and policy-makers participating in a "China-U.S. Relations Roundtable" held by the Center for Asia-Pacific Studies at Sun Yat-sen University in May 2010. The question is whether China's policy is irresponsible given the scope and pace of Chinese development and energy consumption (a view held by the Europeans at the Copenhagen Climate Conference in 2009).
The reasons behind China's public stance, and unwillingness to curb overall emissions, are well-known: China deserves its turn to develop; China is only a developing country; China wants to be seen as the leader of the developing world (i.e., the king of the BASIC countries, Brazil, South Africa, India, and China), not a member of the fully developed world; China's per capita carbon emissions pale in comparison to the United States'; China remains a poor country; China's foreign policy is noninterventionist and does not tell other countries what to do, and China expects the same autonomy in return; economic stability is key to social stability and nationalism; absent a strong economy there will be civil unrest and Communist Party leaders may lose power; and the list goes on.
The Chinese stance, that no cap on carbon emissions will ever exist no matter how high, may be a product of China's belief in a cold and hard, and potentially true, reality-that global economic power is paramount and will provide the only avenue to adapt to an inevitable climate crisis, as well as achieve the milestones of superpower status, many of which they have already achieved (e.g., Olympic Games, World Expo, United Nations Security Council). While China's policy remains problematic, as is United States' failure to lead in the international community on the issue of climate change, China's actions, while globally irresponsible, may be very reasonable if solely defined by Chinese domestic interests. The question is whether China's dramatic economic rise comes with more responsibility, and what is the responsibility of the United States in light of its existing and historical economic prowess and level of energy consumption.
I. THE RISE OF CHINA
The United States and China emit more greenhouse gases than any other countries in the world.
2 Further, China recently surpassed the United States to become the largest emitter of carbon dioxide in the world. 3 The two nations will likely remain the top two emitters for some time, given the strength of their economies and accompanying energy demands, due to the existence of large coal reserves in both countries that are used to generate the majority of each nation's energy, and because they are home to the world's largest auto and oil markets, each country importing more than half of the oil they consume. 4 In addition, the current consumption patterns of the United States, and the emerging consumption patterns in China, will allow retention of their two top statuses. While in China, I grew increasingly concerned about both American and Chinese consumption patterns. The Chinese are adopting the American model of consumerism and consumption. The American economy is in large part defined by over-consumption, consumerism, and commoditization, where social status is defined by material wealth and goods are meant to be accumulated and thrown out. 5 China, pursuing similar levels of economic prosperity and standards of living, is following the same path towards larger cars, bigger homes, processed foods, and disposable goods. The two countries have, in one sense, a reciprocal arrangement-an economic dependency whereby China pollutes heavily to manufacture and export relatively inexpensive goods desired by Americans and other developed nations. Yet, Americans and members of the global community often criticize Chinese development, pollution, and greenhouse gas emissions, all factors necessary to increase standards of living in China.
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But with rising standards of living in China, domestic energy consumption has risen at a far faster than anticipated rate. Wrote the New York Times:
Even as China has set ambitious goals for itself in cleanenergy production and reduction of global warming gases, the country's surging demand for power from oil and coal has led to the largest six-month increase in the tonnage of human generated greenhouse gases ever by a single country. China's leaders are so concerned about rising energy use and declining energy efficiency that the cabinet held a special meeting . . . to discuss the problem ....
Coal-fired electricity and oil sales each climbed 24 percent in the first quarter from a year earlier, on the heels of similar increases in the fourth quarter.
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Like greenhouse gases, the Wall Street Journal has reported that China has become the world's top energy user, surpassing the United States.' At the same time, China is reluctant to accept its status as an economic and polluting powerhouse, for there remains a fear that global power translates to more global responsibility.'
This leads us to "The China Problem," as described by Professor Michael Vandenbergh. 9 Vandenbergh writes "China's projected emissions are so large that, when added to the greenhouse gases already in the atmosphere, Chinese emissions alone may be sufficient to trigger catastrophic climate change even if all other countries approach near-zero emissions levels."' 0 In other words, China has adopted a policy that foresees no need to have an emissions cap, even though their current path to development will lead to potentially catastrophic climate change events even if all other countries emissions capped emission at zero immediately. press-office/joint-press-statement-president-obamaand-president-hu-china.
Copenhagen conference based on "the principle of common but differentiated responsibilities."' 6 Perhaps not surprisingly, with the United States and China as two key international actors on climate issues, these basic principles would provide the basic framework for the non-binding Copenhagen Accord, although the Copenhagen agreement lacked any legal force.
The United States and China have also signed a Memorandum of Understanding "to strengthen and coordinate our respective efforts to combat global climate change, promote clean and efficient energy, protect the environment and natural resources, and support environmentally sustainable and low-carbon economic growth."' 7
The goal of the memorandum is for both countries to use their joint expertise, resources, research capacity, and combined market size to accelerate progress towards mutual goals in a whole host of substantive areas: energy conservation and energy efficiency; renewable energy; cleaner uses of coal; carbon capture and storage; sustainable transportation, including electric vehicles; modernization of the electrical grid; joint research and development of clean energy technologies; clean air and water; natural resource conservation; and combating climate change and promoting low-carbon economic growth. ' In terms of specific joint projects that support these initiatives, the U.S.-China Clean Energy Research Center is perhaps the furthest along, and actually has significant financial backing of a hundred million dollars.' 9 The two key efforts of the center are, first, to create advances in clean vehicle technology, and, second, to develop advances in "clean coal" technology, including carbon capture and storage. It soon became apparent that binding targets and timetables were needed to achieve the UNFCCC's goals, especially once the framework's reduction goal to 1990 greenhouse gas levels by 2000 became regarded as inadequate. 25 The Kyoto Protocol, negotiated in 1997 and entered into force in 2005 when ratified by Russia, features binding "quantified emissions limitation and reduction commitments" keyed to 1990 emissions, calling for an average reduction in developed countries of about five percent below 1990 levels in 2008 through 2012.26 The Protocol permits lesser-developed countries to use a base period other than 1990, and approves additional flexible mechanisms, such as emissions trading and the European Union's "bubble" allowing for emission commitment reallocation among its member states. 27 The United States participated in the Kyoto conference, sending an envoy, led by then-Vice President Al Gore. The United States failed to ratify the treaty after President George W. Bush repudiated the Protocol. 33 The Accord does recognize decision-making "according to science," and creates a U.S. hundred billion dollar monetary fund to help the transition away from fossil fuels in developing countries. 34 The document seeks to formally list the climate change mitigation measures that developing countries commit to, and the emission reductions commitments by developed countries, by ensuring that these measures and reductions can be "measured, reported and verified."
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The non-binding Accord, its creation arguably preferable to no agreement at all, was the product of a political soap opera in Copenhagen. Amazingly, it involved heads of state rather than career diplomats, and was complete with snubs, secret meetings, accusations, and new centers of power. For example, at a meeting between the U.S. President and European presidents and prime ministers, China sent a high level bureaucrat rather than Premier Wen Jiabao, offending Western countries. While events at Copenhagen furthered distrust between the parties on a number of issues, these issues-sovereignty concerns by China, desired transparency by United States, and financial resources for the developing world-ultimately found comprise within the Accord.
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In terms of international politics, Copenhagen illustrated the rise to power of the world's developing countries, especially China and India, and the marginalization of Europe. To some, Obama was a leader who salvaged something out of the conference, and, to others, he was an enabler of Chinese foot-dragging and a backstabber of European goals.
3 9 In any event, China can simply be perceived as effectively pursuing its domestic economic agenda or, alternatively, as sabotaging any hopes for a legal agreement by not agreeing to emissions limitations under any circumstance, including reductions of eighty percent in the West. To illustrate these views, the German news source, Speigel, published an article entitled "How China and India Sabotaged the UN Climate Summit," with a third part subtitled "Obama Stabs the Europeans in the Back." 40 Copenhagen also showed that, while the United States is willing to return to international politics on climate change and to take symbolic responsibility as one of the largest greenhouse gas emitters in the world, from a policy standpoint, the United States is unwilling or unable to make difficult concessions that will ultimately produce an international agreement.
Cinnamon Carlarne, The Glue that Binds or the Straw that Broke the Camel's Back? Exploring the Implications of US. Reengagement in Global Climate
4 ' The Accord was not formally adopted by the UNFCCC Conference of Parties. The world's two biggest greenhouse-gas polluters sparred throughout the six-day United Nations talks in China, triggering anger from environmentalists who said countries were acting in self-interest and not to save the planet .... [U.S. climate envoy Jonathan] Pershing said the biggest problem remained the refusal by China and other developing nations to commit through the U.N. process to curbing their emissions, and to have those efforts monitored and verified. "These elements are at the heart of the deal. And the lack of progress on these gives us concern about the prospects for Cancun," he said, insisting this was an element agreed to in Copenhagen. China, on the other hand, insisted all week that the United States and other rich nations should do much more to curb their emissions, highlighting their historic responsibility for the problem. China's chief climate negotiator, Su Wei, said the United 40. Rapp et al., supra note 36. This is a fascinating article describing why the Copenhagen Climate Conference failed to produce a binding legal international agreement to reduce greenhouse gas emissions. The reasons include Chinese obstructionism, U.S. domestic politics and its own desire for economic prosperity, the rise of power of developing nations, and the fall of Europe.
41. Carlarne, supra note 37, at 141 ("The President's decision to address the Conference and, in so doing, to confirm the United States' responsibility as one of the biggest polluters was an important symbolic gesture. Beyond its symbolic value, however, the speech offered no new advances to the negotiations. The President's speech marked the return of the United States to the center of high level climate politics but it failed to break the stalemate. At the start of the last formal day of the Conference, the delegates remained firmly dead-locked.").
42. Id. at 144.
States was throwing up smokescreens to hide its own inaction. "It's not fair to criticize if you are not doing anything," he said.
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Both the United States and China are hindered by the reality of domestic politics and their ability to blame the other for lack of progress. Professor Cinnamon Carlarne, increasing future political pressure, described the 2010 Cancun Climate Change Conference as "a determinative point for both a 2 degree world and the continuing validity of the UNFCCC process," 44 but COP-16 in Cancun has come and gone with little fanfare. The Cancun process avoided the high-stakes drama of Copenhagen, successfully set up a fund for adaptation measures in poor countries, created a mechanism for technology transfer, approved a deal to protect tropical forests, and ensured adherence to the goals put forward in the Copenhagen Accord.
IV. DOMESTIC POLITICS
The United States and Chinese governments have significant domestic political pressures that limit their ability and desire to come to a progressive international agreement on climate change, and these pressures create the type of chaos and self-interested behavior seen at Copenhagen. China does not want to limit its amazing and historic economic growth and development. The domestic justifications are sound and understandable. Economic prosperity defines global power, many Chinese still need to be brought out of poverty, and economic success provides the necessary stability for the ruling Communist party to stay in power. As a result, China is happy to become far more energy efficient, but will make no emissions limitations promises that have the potential to limit overall economic growth.
To this end, China has developed "carbon intensity" targets in an effort to slow its greenhouse gas emissions and become more energy efficient. China proposes to reduce carbon intensity-the amount of CO 2 emitted per unit of economic output-by forty to forty-five percent, compared with 
2005.46
Unfortunately, under this plan, even though the rate of emissions will slow, overall emissions will continue to rise. This will eventually rub up against "The China Problem"-that even if other countries reduce emissions to zero, China's growth and emissions alone, despite improving energy intensity, have the potential to push global temperature above the two degree Celsius threshold goal, and potentially further.
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Similar to China, the United States has domestic political and economic considerations that have created roadblocks for international climate agreements and domestic initiatives. These roadblocks include concerns about limiting economic growth, a culture and infrastructure that support high levels of driving and energy consumption, strong lobbying by energy and automobile industries against greenhouse gas regulation, dismissal of climate science, and anti-internationalism among both politicians and citizens. As a result, the U.S. government has not enacted a single law explicitly requiring any public or private entity to mitigate its greenhouse gas impact on the global climate.
The Clean Air Act, originally passed in 1963,48 with major amendments in 1970,49 1977,o5 and 1990, 5 states that EPA must regulate air pollutants that "may reasonably be anticipated to endanger public health or welfare," 52 where air pollutants include "substance or matter which is emitted into or otherwise enters the ambient air." 53 Despite the statute's plain language, EPA historically waffled on whether the agency had the jurisdiction to regulate greenhouse gases and, even if it did, whether it was sensible to do so. 47. Vandenbergh, supra note 9, at 908 n. 16 ("Estimates suggest that carbon dioxide emissions should be reduced to only 20%-40% of current levels to avoid doubling of atmospheric concentrations in order to reduce the risk of catastrophic climate change. . . .China, however, currently comprises more than 20% of global carbon dioxide emissions and is on course to approach 40%. . . . In the absence of major reductions between now and 2050, China alone may cause global carbon dioxide emissions to exceed the target 20%-40% of current emissions."). 
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. Brief for Respondent at III-IV, Massachusetts v. EPA, 549 U.S. 497 (2007) (No. 05-1120) (stating that the EPA didn't think it had jurisdiction to regulate greenhouse gases under the Clean Air Act, and even if it did, it would choose not to "at the present time"). authorized to regulate greenhouse gases, and to conclude that EPA had "refused to comply with this clear statutory command" by not regulating greenhouse gases if these gases cause or contribute to climate change.
Consequently, in the absence of congressional action on federal climate change legislation, 5 6 EPA moved to assess options to regulate greenhouse gases under the Clean Air Act, and, in December 2009, made an "endangerment finding" concluding that carbon dioxide is a criteria air pollutant subject to regulation under the Clean Air Act." This determination paved the way for the development of regulatory greenhouse gas emission standards in the United States. EPA regulation under the Clean Air Act may actually prove to be more rigorous than new congressional climate legislation, and EPA has now put in place a regulatory program for greenhouse gas controls on both mobile and stationary sources (though these rules are being challenged in the courts)." An article by my colleague, Professor Teresa Clemmer, suggests that "direct EPA regulation on a sectorby-sector basis under the Clean Air Act's mobile source and new source performance standard (NSPS) programs offers hope for achieving substantial reductions in a timely manner." 59 Given the domestic economic concerns that have thwarted both federal climate legislation and the ratification of the Kyoto Protocol, new domestic action seems unlikely. This will have the consequence of stopping the United States from joining legally binding international climate agreements. Under the Treaty Power of the U.S. Constitution, the President can only make treaties with the approval of two-thirds of the Senate. 60 Thus, international goals must be consistent with domestic legislation, continually limited by the U.S. Senate (and the House following the midterm elections of 2010). On the one hand, U.S. domestic politics impinge international progress on climate change. On the other, it illustrates that a change in U.S. 
CONCLUSION
The politics of climate change continue to be a challenge. Since Copenhagen, both India and China have sent mixed messages about whether they support the Accord, with at least one Chinese government official insisting that future international talks should not be guided by the Copenhagen Accord.
6 ' International climate politics must deal with the rising power of the developing countries, the underdetermined future role of the United States, and the undetermined responsibility of China.
There is no predicting what will happen. A trade war could emerge, starting in Europe and the United States, putting a tariff on Chinese goods manufactured through high emissions production (though the political means for tariffs will likely be under the guise of domestic economic protectionism). International trade is a key factor in international climate negotiations. The United States imports more Chinese exports than any other country, and China's exports account for nearly a quarter of their total carbon emissions.6 Thus, any such trade efforts in the United States will face the political and social challenge of competing American consumer demands for cheap imports.
In a hopeful future, renewed leadership by the United States could prompt China to act and recognize the environmental costs of its historical economic development. Domestically, this would be most effectively done through aggressive greenhouse gas emissions reductions in the United States. While congressional action remains unlikely, EPA's regulatory authority is substantial and would strengthen the United States' hand in international climate negotiations. Internationally, rather than use China as an excuse for inaction, the United States could move forward on climate negotiations without China, in an effort to marginalize them. debate, continue to be the largest absent actor like its role in Kyoto, or serve as an ally and shield to China, and roadblock to European preferences? Alternatively, a reciprocal possibility exists whereby Chinese leadership and global action on climate change could embarrass the United States and compel an American response. These two scenarios are clearly less preferable alternatives compared to a cooperative agreement leading to significant emission reductions in both countries.
While predicting the future is not possible, currently the United States has failed in its leadership to develop international climate change policy. The Chinese government and Chinese scholars often point this out (as do I). At the same time, China, in some sense, has not been willing to accept its role as a global leader. At a roundtable discussion in China that I participated in with Chinese and American scholars, as well as government officials, it was clear that, for strategic purposes, China wants to be seen as the leader of the developing world, but, at least on the environmental front, does not want to have the same level of responsibility as the developed world, especially the United States. The problem is that on other accounts, China deeply desires to be a superpower.
6 3 The question is, does China's dramatic rise come with more responsibility? This concern might be why my Chinese colleagues and students often downplayed, and even denied, that China would overtake Japan as the world's second largest economy.
As an aside, I do not want to be unsympathetic to the poor Chinese citizens who benefit from industrialization. First, the poor in developing countries should benefit from industrialization. However, technology has so progressed that industrialization can occur with less environmental harm. Thus, developed nations have an obligation to provide such countries with resources to industrialize in a more sustainable way. Hence, for example, the hundred billion dollar climate fund for green technology proposed in the Copenhagen Accord, whereby developed countries would provide developing ones with technology and money to support cleaner industrialization. 64 Second, China has significant problems with environmental law enforcement resources, and general problems with rule of law. Many Chinese citizens seek greater environmental protection, but economic interests far outweigh environmental concerns. To the Chinese leadership, it is far more important to bring China out of poverty, than to 63. See, for example, China's efforts in the 2008 Olympic Games in Beijing, 2010 Asian Games in Guangzhou, World Expo in Shanghai, and membership on the United Nations Security Council.
64. Copenhagen Accord, supra note 32, at 7.
protect natural resources and the environment. (A similar claim can be levied against the United States' economic interests and its politicians.) China is an interesting and unique case-developing at a never-beforeseen-in-human-history pace, and demanding the status as a national power (as any country would), but also limiting its global responsibilities based on the argument that it remains a poor country, by placing economic interests over enforcement of environmental law, and continually insisting on the bifurcated approach to global carbon emissions. Should China have its cake and eat it too, or is it true that with great power comes great responsibility? For example, the United States will likely be the major player in financing the climate fund, as it is with United Nations administration costs. I'm torn when it comes to China, a nation fundamentally different than other developing countries. Should the resource obligations of the West be less when it comes to China, given its desired and actual status, or is that simply a view of those who do not share China's domestic economy-first agenda and foreign policy preferences?
Again, when I was in China, my Chinese students and colleagues never wanted to recognize that their country would soon surpass Japan as the second-largest economy in the world. This inevitability is now a reality. Culturally, the Chinese are not ones to take credit, and, from an international relations and foreign policy standpoint, the country is somewhat weary of their economic status. With such economic prowess, it is much harder to limit international obligation and responsibility, especially when those arguments often rest on the lack of economic prosperity for much of the country. While the vast majority of Chinese are most certainly poor, the Chinese recognize their growing status in the world, and the Chinese government will want to continue to be seen as a global power.
Thus, the time is now for either the United States or China to become a real global leader on environmental issues. Both nations are economic superpowers, and the initial failure of one to join the other in a leadership role may lead the other to act. Now is the time for one nation to lead and challenge the other. China and the United States are the two largest emitters of greenhouse emissions, and, ultimately, both must act if the climate crisis is to be averted.
